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Comment Period Extended 

Proposed Water Transfers Rule 
     On Wednesday, June 7, 2006, EPA published a proposed rule entitled "NPDES Water Transfers Proposed 
Rule". As initially published in the Federal Register on June 7, 2006 written comments on the proposed rulemaking 
were to be submitted to EPA on or before July 24, 2006 (a 45-day public comment period). Since publication, EPA 
has received several requests for additional time to submit comments. The comment period has been extended 
for 14 days and will now close on August 7, 2006. 
 
          EPA proposes to exclude water transfers from regulation under the NPDES permitting program. The pro-
posed rule would define a water transfer as an activity that conveys waters of the United States to another water of 
the United States without subjecting the water to intervening industrial, municipal, or commercial use. This exclu-
sion does not apply, though, to pollutants that the water transfer itself may introduce to the water being transferred. 

          In 2004, the question of whether NPDES permits were necessary for water transfers was presented before 
the Supreme Court in South Florida Water Management District v. Miccosukee Tribe of Indians. The Court de-
clined to rule directly on the issue and remanded it back to the District Court for further deliberation. On August 5, 
2005, EPA issued a legal memorandum entitled “Agency Interpretation on Applicability of Section 402 of the 
Clean Water Act to Water Transfers.” This memo confirmed EPA’s interpretation that Congress intended for water 
transfers to be subject to oversight by water resource management agencies and State non-NPDES authorities, 
rather than the NPDES permitting program. 

You can find in depth information about this topic at the following web page, http://cfpub.epa.gov/npdes/
index.cfm.  Once there you will have links to the proposed rule, agency interpretation and questions and answers 
on water transfer. 

 

 


